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Laws and institutions

1 Multilateral conventions relating to arbitration

Is your country a contracting state to the New York Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards? Since when has the Convention been in force? Were
any declarations or notifications made under articles I, X and
XI of the Convention? What other multilateral conventions
relating to international commercial and investment
arbitration is your country a party to?

Ghanaisa contracting state to the New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the New York Convention).
Ghana became a member of the New York Convention on 9 April, 1968.
No declarations or notifications were made under articles I, X and XI of
the New York Convention. Ghana is also a party to the International
Convention on the Settlement of Investment Disputes, which came into
force on 14 October 1966. In addition, Ghana is a party to the United
Nations Commission on International Trade Law (UNCITRAL).

2 Bilateral investment treaties

Do bilateral investment treaties exist with other countries?

Yes; Ghana has entered into 26 bilateral investment treaties with other
countries, most of which contain dispute resolution provisions.

3 Domestic arbitration law

What are the primary domestic sources of law relating to
domestic and foreign arbitral proceedings, and recognition and
enforcement of awards?

The Alternative Dispute Resolution Act, 2010 (Act 798) (the ‘Arbitration
Act’ or ‘arbitration law’) regulates domestic arbitral proceedings. The
arbitration law does not regulate foreign arbitral proceedings. However,
it provides the framework for the enforcement of foreign arbitral awards.
Arbitration proceedings are considered foreign when they are undertaken
outside the jurisdiction under a system of law other than the laws of Ghana.
The party seeking to enforce a foreign award is required to satisfy the fol-
lowing conditions:

the award was rendered by a competent authority under the laws of

the country where the award was made;

a reciprocal agreement exists between Ghana and the country in

which the award was made;

the award was made under the international convention specified in

the first schedule to the Arbitration Act or under any other interna-

tional convention on arbitration ratified by Parliament;

the party has produced the original award or a certified copy thereof,

and the agreement pursuant to which the award was made or a duly

authenticated copy; and

there is no appeal pending against the award in any court under the

law applicable to the arbitration.
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4 Domestic arbitration and UNCITRAL

Is your domestic arbitration law based on the UNCITRAL
Model Law? What are the major differences between your
domestic arbitration law and the UNCITRAL Model Law?

The Arbitration Act is largely based on the UNCITRAL Model Law on
International Commercial Arbitration. However, there are some differ-
ences between the Arbitration Act and the UNCITRAL Model Law. Some
of the major differences are as follows:
in terms of subject matter, the UNCITRAL Model Law essentially
relates to commercial disputes between contracting parties at the
international level. The Arbitration Act, on the other hand, provides
an avenue for the resolution of a wide variety of disputes in addition to
commercial disputes;
the Arbitration Act provides for customary arbitration, which is unique
to the Ghanaian situation. Customary arbitration is where parties with
a prior agreement to be bound by the decision of the arbitrators sub-
mit their disputes to arbitrators (who may be chiefs, heads of family
or heads of clan) for the purpose of having the dispute decided infor-
mally, but on its merits; and
the court and the Alternative Dispute Resolution Centre is a key part in
the Arbitration Act, as opposed to the position of the conciliator in the
UNCITRAL Model Law.

5 Mandatory provisions

What are the mandatory domestic arbitration law provisions
on procedure from which parties may not deviate?

Parties have the freedom to agree on the procedure to be followed by the
arbitral tribunal in conducting the proceedings. In the absence of such an
agreement, the arbitral tribunal may conduct the arbitration in the man-
ner it considers appropriate. In either case, the arbitral tribunal has the
obligation to abide by the principle of equal treatment of the parties in the
proceedings, and ensure that each party is given an opportunity to present
its case.

6 Substantive law

Is there any rule in your domestic arbitration law that provides
the arbitral tribunal with guidance as to which substantive law
to apply to the merits of the dispute?

The Arbitration Act mandates the arbitrator to decide the dispute in accord-
ance with the law chosen by the parties. The arbitrator is also required to
have regard to such other considerations as are agreed by the parties or
determined by the arbitrator. Where the issue relates to a contract, the arbi-
trator is expected to take cognisance of the usages of the trade to which the
contractrelates. If the parties are unable to reach an agreement on the appli-
cable substantive law, the arbitrator is required to determine the dispute by
reference to the conflict of law rules that the arbitrator deems applicable.

7 Arbitral institutions

What are the most prominent arbitral institutions situated in
your country?

The Ghana Arbitration Centre is the most prominent arbitral institution in
Ghana. The Centre’s address is as follows:
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The Ghana Arbitration Centre

No. C122A/3 Farrar Avenue, Asylum Down
PO Box GP 18615, Accra

Tel. +233 302240820 / 240924

Fax: +233 302223227

gac@ghana.com
www.ghanaarbitration.org

In addition, the Arbitration Act has made provision for the establishment of
the Alternative Dispute Resolution Centre. It is envisaged that the Centre
will have a permanent existence with the object of facilitating the practice
of alternative dispute resolution in Ghana. The law provides a great deal
of flexibility in terms of the choice of law, place of arbitration, selection of
arbitrators and the language of proceedings. In each of these areas, the par-
ties are given the priority to make a choice. The arbitral tribunal is vested
with the power to decide on any of the matters when the parties are unable
to reach a consensus on the issue in question. With respect to the fees for
arbitrators, there must first be an agreement between the parties and the
arbitrator as to the amount payable. In calculating the amount payable,
regard must also be given to the value of the subject matter, the complexity
of the case and the agreed hourly fee rate.

The National Labour Commission, as established by the Labour Act,
2003 (Act 651) is another important arbitral institution in Ghana. The
National Labour Commission’s mandate is to facilitate and settle industrial
disputes through negotiation, mediation and arbitration. Currently, the
National Labour Commission is usually the first point of call in the resolu-
tion of industrial disputes in Ghana.

The Ghana Investment Promotion Centre Act, 2013 (Act 865) and the
Minerals and Mining Act, 2006 (Act 703) state the dispute settlement pro-
cedures parties can resort to and provide for arbitration when disputes can-
not be settled by any other means. These laws further provide that parties
may refer the dispute to arbitration in accordance with UNCITRAL rules
or within the framework of a bilateral agreement between Ghana and the
investor’s country.

Arbitration agreement

8 Arbitrability
Are there any types of disputes that are not arbitrable?

The general rule is that only matters that can be subjected to compromise
and settlement are to be referred to arbitration. Although the Arbitration
Act does not make any express provision for disputes in the areas of intel-
lectual property, antitrust, competition law, securities transactions and
intra-company disputes, such disputes may be settled through arbitration.
Section 1 of the Arbitration Act, however, expressly states that matters
involving the national or public interest, the environment, the enforce-
ment and interpretation of the Constitution, or other matters that by law
cannot be settled by an alternative dispute resolution method (including
criminal action and abuse of human rights), are not arbitrable.

9 Requirements

What formal and other requirements exist for an arbitration
agreement?

The Arbitration Act provides that an arbitration agreement must be in
writing. In order to satisfy the requirement of writing, the law stipulates
that the arbitration agreement may be in the form of an exchange of let-
ters, telex, fax, e-mail or other means of communication providing a record
of the agreement. An arbitration agreement is valid if it is contained in an
exchange of statements of claim and defence in which the existence of an
agreement is alleged by one party and not denied by the other, or when
reference is made in a contract to any document containing an arbitration
clause.

party to an arbitration agreement may be transferred to other successors
on the death of such a party. In addition, a party to an arbitration agree-
ment who is not notified of an arbitral proceeding may apply to the High
Court to set aside the arbitration agreement. A party is entitled to have the
arbitration agreement set aside where he or she satisfies the High Court,
upon application, that the law applicable to the arbitration is not valid.

Arbitration clauses or agreements that are part of a contract are gener-
ally deemed to be independent of the other terms of the contract. Thus, the
invalidity or unenforceability of the underlying contract does not neces-
sarily affect the arbitration agreement or clause. However, a judgment of
a court declaring an underlying contract void may render the arbitration
clause or agreement unenforceable.

11 Third parties - bound by arbitration agreement

In which instances can third parties or non-signatories be
bound by an arbitration agreement?

In principle, arbitration agreements cannot be extended to third parties
who are not signatories to the arbitration agreement. The Arbitration Act
does not make any express provision for the imposition of liability arising
from an arbitration agreement on account of assignment, agency or insol-
vency. However, the assignment of the underlying contract may be pre-
sumed to include the acceptance of any arbitration agreements contained
in or incorporated into the underlying contract. Similarly, a principal may
be bound by an arbitration agreement entered into by an agent. Under the
Arbitration Act, the occurrence of death does not discharge a party to an
arbitration agreement from liability. The implication is that a successor-in-
title will be required to discharge the liabilities arising from the arbitration
agreement entered into by the deceased. This may also be presumed for
situations of insolvency.

12 Third parties - participation

Does your domestic arbitration law make any provisions with
respect to third-party participation in arbitration, such as
joinder or third-party notice?

The Arbitration Act does not contain any provisions with respect to third-
party participation in arbitration. However, third parties may participate
where the arbitration agreement in a main contract entered into by the
parties extends to ancillary contracts that one of the parties to the main
contract executes with a different party, or where the parties agree to the
joinder of a third party.

13 Groups of companies

Do courts and arbitral tribunals in your jurisdiction extend
an arbitration agreement to non-signatory parent or
subsidiary companies of a signatory company, provided that
the non-signatory was somehow involved in the conclusion,
performance or termination of the contract in dispute, under
the ‘group of companies’ doctrine?

Under the principle of separate legal personality, companies in the same
group will not be bound by an arbitration agreement entered into by a
parent company or subsidiary company, or another company in the same
group, unless the corporate veil is lifted.

The Arbitration Act provides that parties who submit a matter for
arbitration must have an agreement between them. This implies that the
arbitrator, or the tribunal as the case may be, shall not have the mandate
to extend any arbitral proceedings to another party that was not a party to
the agreement.

The law does not grant any exemption to companies in this regard, and
hence the ‘group of companies’ doctrine may not be applicable in Ghana,
unless the corporate veil is lifted.

10 Enforceability

In what circumstances is an arbitration agreement no longer
enforceable?

An arbitration agreement may not be enforceable if waived by the parties
orif the parties decide to submit the matter to the jurisdiction of the courts,
or if declared null and void by the arbitral tribunal.

An arbitration agreement is not rendered unenforceable by reason of
the death of a party to the agreement or insolvency. The obligations of a
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14 Multiparty arbitration agreements

What are the requirements for a valid multiparty arbitration
agreement?

There is no express provision relating to multiparty arbitration agreements
under the Arbitration Act. Thus, the requirements for a valid bilateral
agreement would in principle be the same as those set out for the valid-
ity of a multiparty arbitration agreement. Additionally, whenever an issue
regarding the composition of the arbitral tribunal arises, the appointing
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authority shall decide on it based on the principles of equal treatment and
due process of law.

Constitution of arbitral tribunal

15 Eligibility of arbitrators

Are there any restrictions as to who may act as an arbitrator?
Would any contractually stipulated requirement for arbitrators
based on nationality, religion or gender be recognised by the
courts in your jurisdiction?

The general principle is that an arbitrator is required to have the relevant
experience and competence. However, parties are given the power to
appoint any persons to act as arbitrators, regardless of their experience
or nationality. Even though the Ghana Arbitration Centre or Alternative
Dispute Centre and the National Labour Commission are mandated to
keep alist of qualified mediators and arbitrators, there is nothing in the law
that suggests that parties to an arbitration dispute cannot appoint arbitra-
tors outside that list.

In order to guarantee a fair award, the factors outlined below, among
others, are to be taken into account in the appointment of an arbitrator:

the relationship of the arbitrator to a party or counsel of a party to the

arbitration;

nationality of the parties; and

personal, proprietary, fiduciary or financial interest of the arbitrator.

The arbitration law provides in relevant parts that, in appointing an arbitra-
tor, the parties, the person or the appointing institution shall have regard
to the ‘nationalities of the parties and other relevant considerations’. Once
the parties agree on the arbitrators, the courts are likely to recognise those
arbitrators irrespective of a requirement for nationality, religion or gender.

An arbitrator whose appointment contravenes any of these require-
ments will be disqualified from acting as such. It is also worth noting that
the law does not impose any express restrictions on the appointment of
judges (active or retired) as arbitrators. The parties to an arbitration agree-
ment are at liberty to request for the register of arbitrators maintained by
the Alternative Dispute Resolution Centre.

16 Default appointment of arbitrators

Failing prior agreement of the parties, what is the default
mechanism for the appointment of arbitrators?

The Arbitration Act permits parties to agree on the procedure for appoint-
ing an arbitrator. In the event that the parties are unable to agree on the
appointment procedure, the default rules for the appointment of arbitra-
tors are triggered. With respect to a sole arbitrator, the default rule is that
the appointment shall be made by the appointing authority upon a request
by a party to the other party within a period of 14 days. Where the arbitral
tribunal is made up of three arbitrators and the parties are unable to agree
on a third arbitrator, either party can request that the appointment of the
third arbitrator be made by an appointing authority.

17 Challenge and replacement of arbitrators

On what grounds and how can an arbitrator be challenged and
replaced? Please discuss in particular the grounds for challenge
and replacement, and the procedure, including challenge

in court. Is there a tendency to apply or seek guidance from

the IBA Guidelines on Conflicts of Interest in International
Arbitration?

The Arbitration Act provides that a person appointed as an arbitrator shall
make a full disclosure of material facts involving any proprietary or finan-
cial stake that may give reasonable cause to doubt his or her independence
and impartiality.

The appointment of an arbitrator may be challenged if it emerges that
the arbitrator does not possess the qualifications agreed upon by the par-
ties or circumstances exist that give rise to justifiable doubt as to the arbi-
trator’s independence or impartiality. According to the Arbitration Act, a
party may not challenge an arbitrator he or she has appointed, or whose
appointment he or she participated in, except for reasons that the party
becomes aware of after the appointment.

With respect to the procedure for challenging the appointment of an arbi-
trator, the law gives parties the right to make that determination. Where
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the parties are unable to agree on a procedure, the party mounting the
challenge is required to submit a written statement to the arbitral tribunal
or the arbitrator, within 15 days of becoming aware of the composition of
the tribunal or the grounds justifying the challenge of a sole arbitrator. The
party challenging the appointment of the arbitrator can also apply to the
High Court for the revocation of the arbitrator’s authority on notice to the
other party. The arbitrator’s authority will also be revoked on his or her
death. The High Court may remove an arbitrator where there is sufficient
reason to doubt the impartiality of the arbitrator. If the arbitrator is physi-
cally or mentally incapable, or there is justifiable doubt as to the arbitra-
tor’s capability to conduct proceedings, he or she may also be removed
by the High Court. Additionally, if the arbitrator has refused or failed to
conduct the arbitral proceedings properly, or to use reasonable despatch in
conducting the proceedings or making an award that can cause substantial
injustice to a party, the High Court may remove that arbitrator. If the arbi-
trator’s authority is revoked, the law permits the parties to decide on how
the vacancy will be filled.

If the parties fail to reach agreement on the replacement arbitrator,
an appointing authority shall, on application by a party, appoint another
arbitrator in accordance with the law. Where an arbitrator has been suc-
cessfully challenged, or that arbitrator’s mandate is terminated due to an
agreement between the parties, or a situation has made it impossible for
the arbitrator to act, or the arbitrator has resigned, a substitute arbitra-
tor shall be appointed according to the rules that were applicable to the
appointment of the arbitrator being replaced.

There is nothing in the law that prohibits an arbitral tribunal or arbitra-
tor from seeking guidance from the IBA or any other body, should it deem
this necessary.

18 Relationship between parties and arbitrators

What is the relationship between parties and arbitrators?
Please elaborate on the contractual relationship between
parties and arbitrators, neutrality of party-appointed
arbitrators, remuneration and expenses of arbitrators.

Arbitrators, whether appointed by the parties or by the appointing institu-
tion, or otherwise, are required to be independent, and to act fairly and
impartially. Arbitrators are not agents or representatives of the parties
in the dispute. Thus, in order to guarantee a fair award, the law imposes
a strict obligation on an arbitrator to disclose all material facts that will
impinge on the delivery of his or her award.

The parties are also required to bear the expenses and remuneration of
the arbitrator or the tribunal. Where the High Court removes an arbitrator
on an application by a party, it may make any orders that it considers appro-
priate for payment of fees and expenses of the arbitrator, or the payment by
the arbitrator of any fees or expenses already paid to the arbitration.

19 Immunity of arbitrators from liability

To what extent are arbitrators immune from liability for their
conduct in the course of the arbitration?

The arbitration law provides immunity to arbitrators in the performance
of their functions and explicitly regulates their liability. An arbitrator will
be liable for the consequences of deliberate wrongdoing arising from the
performance of his or her duties. Section 23(1) of the arbitration law states
that ‘an arbitrator is not liable for any act or omission in the discharge of
the arbitrator’s functions as an arbitrator unless the arbitrator is shown to
have acted in bad faith’.

It must also be noted that section 23(1) also applies to an employee or
an agent of the arbitrator.

Jurisdiction and competence of arbitral tribunal

20 Courtproceedings contrary to arbitration agreements

What is the procedure for disputes over jurisdiction if court
proceedings are initiated despite an existing arbitration
agreement, and what time limits exist for jurisdictional
objections?

The Arbitration Act gives priority to an arbitrator or a tribunal to determine
matters bordering on jurisdiction. Consequently, a party who intends to
raise any jurisdictional question is first required to do so before the arbi-
trator or the tribunal immediately after the matter alleged to be beyond
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the jurisdiction of the arbitrator or the tribunal is raised. The arbitrator
or the tribunal is required to make a determination on the jurisdictional
challenge mounted by a party to an agreement. If a party is not satisfied
with the determination of the jurisdictional question, he or she is entitled
to apply to the High Court within seven days after the ruling indicating his
or her reasons for such application.

The intervention of the High Court is not meant to supplant the pow-
ers of the arbitrator or the tribunal. This is because the application to the
High Court does not automatically lead to a stay of proceedings, unless it is
otherwise agreed to by the parties.

21 Jurisdiction of arbitral tribunal

What is the procedure for disputes over jurisdiction of the
arbitral tribunal once arbitral proceedings have been initiated
and what time limits exist for jurisdictional objections?

Once constituted, the arbitral tribunal is competent to rule on its own juris-
diction. A party making a jurisdictional challenge before the arbitral tri-
bunal must raise the motion before taking the first step in the proceedings
to contest the case on its merits. Parties are not precluded from raising an
objection to the jurisdiction of the arbitral tribunal or arbitrator because
they have appointed or participated in the appointment of an arbitrator. A
motion that the arbitral tribunal is exceeding the scope of its authority shall
be raised as soon as the matter alleged to be beyond the scope of its author-
ity arises during the arbitral proceedings. The arbitral tribunal may address
the issue of jurisdiction in a preliminary award before ruling on the merits
of the case. The award rendered may only be challenged through an annul-
ment action at the High Court or to the appointing authority. The initiation
of an annulment action does not suspend the ongoing arbitral proceedings.
The arbitrator may entertain an objection made later than the prescribed
time if the arbitrator considers that there is sufficient justification to do so.

Arbitral proceedings

22 Place and language of arbitration

Failing prior agreement of the parties, what is the default
mechanism for the place of arbitration and the language of the
arbitral proceedings?

The Arbitration Act provides that where the parties are unable to agree on
the place of arbitration, it shall be determined by the arbitrator or the arbi-
tral tribunal, taking into consideration the circumstances of the case and
the convenience of the parties. The law also confers power on the arbitral
tribunal to determine the language to be used for the arbitral proceedings if
the parties are unable to agree on this issue. The arbitrator may direct that
any documentary evidence should be accompanied with a translation into
alanguage agreed on by the parties.

23 Commencement of arbitration

How are arbitral proceedings initiated?

An arbitration proceeding is initiated when a party to a dispute in respect of
which there is an arbitration agreement refers the dispute to an arbitrator
or an institution for arbitration, or to the Alternative Dispute Resolution
Centre. The party initiating the arbitral proceedings is required to notify
the other party of the commencement of the proceeding. A party to an
agreement who is not notified of an arbitration proceeding arising under
that agreement may apply to the High Court to set aside any arbitral award.
Apart from resorting to a sole arbitrator or a tribunal, the parties to an
arbitration agreement have the option of settling their dispute under the
auspices of the Alternative Dispute Resolution Centre. The rules for the
conduct of the arbitral proceedings by the Centre are set out in the third
schedule of the Arbitration Act. According to the rules of the Centre, notice
to a party is satisfied by telephone, fax, e-mail or other mode of electronic
communication. Where the claim or counterclaim by a party to the dis-
pute does not exceed US$100,000 or its equivalent in local currency, the
Centre shall, upon the submission of the dispute, appoint a sole arbitrator
from the register of arbitrators.

24 Hearing
Is a hearing required and what rules apply?

Subject to the agreement of the parties, the arbitrator may dispense with
the requirement for a hearing. In lieu of a hearing, the arbitrator may
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request the parties to make their respective cases through the submission
of documents and other materials. However, if the parties desire to be
heard, there are a number of procedures that must be satisfied. The parties
are required to give the arbitrator the particulars of any witnesses who will
be called. The arbitration law further requires that the hearing shall be held
in private, unless the parties agree to the contrary. At the commencement
of the hearing, the parties are required to provide opening statements that
will set down the issues to be determined. Similar rules of procedure apply
were the parties elect to use the Expedited Arbitration Proceedings Rules
of the Alternative Dispute Resolution Centre. In that regard, the Centre
will play a facilitative role with respect to the proceedings. The Centre will
be required to serve notice of the hearing date on the parties. Depending
on the nature of the issue in contention, the hearing may be concluded in
aday.

25 Evidence

By what rules is the arbitral tribunal bound in establishing the
facts of the case? What types of evidence are admitted and how
is the taking of evidence conducted?

The taking of evidence is generally governed by the statutory rules relating
to the admissibility of evidence. The arbitration law imposes an obligation
on the arbitrator to ensure that evidence is taken in the presence of parties,
unless a party has expressly waived that right or has refused to attend with-
out good cause. A party is entitled to present his or her evidence by affidavit
after the arbitrator has considered any objections by the opposing party.
The opposing party is also entitled to cross-examine the deponent after the
presentation of the affidavit evidence. At the instance of the parties, or at
the request of the arbitrator, the parties may be required to submit addi-
tional documents and materials after the oral hearing to enable the issue or
issues to be settled conclusively. The law confers enormous powers on the
arbitrator to regulate the procedure dealing with the calling of witnesses.
The parties are obliged to provide only material evidence.

Witnesses are required to provide relevant evidence that is necessary
to the determination of the issues in dispute. Subject to the rules of natural
justice, the arbitrator has the prerogative of determining whether evidence
given is relevant and material to the issues in contention. The Arbitration
Act makes provision for the appointment of experts to assist in the con-
duct of the proceedings. The law does not give pre-eminence to either
tribunal-appointed experts or party-appointed experts. It provides that
the arbitrator may appoint an independent expert to report to the arbitra-
tor or tribunal in writing on any specified issue. In such a case, the parties
are required to cooperate with the expert by providing him or her with the
required information and evidence. On the submission of the report of the
tribunal-appointed expert, the parties are entitled to cross-examine the
expert at the hearing or call their own experts to comment on the report
of the tribunal-appointed expert. As part of the process of obtaining evi-
dence, the arbitral tribunal may request that documents submitted by par-
ties should be inspected. The arbitral tribunal is required to provide notice
to the parties indicating the time and date for the inspection. On comple-
tion of the inspection, the arbitral tribunal is required to furnish the parties
with copies of its report for their comments.

The rules of evidence in Ghana are quite exhaustive for the purposes
of conducting arbitral proceedings. That notwithstanding, an arbitral
tribunal or arbitrator may seek guidance from the IBA or any other body
when it becomes necessary.

26 Courtinvolvement

In what instances can the arbitral tribunal request assistance
from a court and in what instances may courts intervene?

The Arbitration Act does not contain any express provisions on the
instances where the arbitral tribunal can request assistance from the court.
The court is empowered to refer any matter brought before it to arbitration
where it is satisfied that the action or part thereof can be resolved through
arbitration. The court may intervene when any issues arise with regards
to the appointment procedure of the arbitrator. Where the appointment
procedure of the arbitrator is called into question, a party may apply to the
High Court for the purposes of setting aside the appointment.

In addition, a party may apply to the High Court for the revocation of
the arbitrator’s authority where it is established that the arbitrator has vio-
lated the requirements of neutrality or impartiality in the discharge of his
or her responsibilities. The Arbitration Act further provides that a party to
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a proceeding who is dissatisfied with an arbitrator’s ruling on jurisdiction
in an arbitration proceeding may apply to the High Court for the determi-
nation of the arbitrator’s jurisdiction. The Court’s intervention will also be
triggered when a party to an agreement who has not been notified of an
arbitration proceeding applies to the Court to set the proceedings aside.
The Court may also intervene where a party applies to set aside an arbitral
award. A party is entitled to challenge the validity of an award where the
court is satisfied, inter alia, that a party to an agreement was under some
form of disability, the law applicable to the arbitration agreement was not
valid, or the party was not given notice of the appointment of the arbitrator
or was unable to present his or her case. An arbitral award is also liable to be
set aside where the Court discovers that the subject matter of the arbitra-
tion was not capable of settlement by arbitration.

With respect to evidence, the law confers considerable power on the
arbitrator to regulate the process. For instance, the arbitrator determines
the materiality and relevance of evidence submitted by the parties. The
Court cannot intervene directly with regards to the taking of evidence. Its
power to support arbitral proceedings on issues of evidence is subject to the
consent of the parties.

27 Confidentiality

Is confidentiality ensured?

The Arbitration Act enjoins the arbitrator or the arbitral tribunal to
maintain confidentiality at all stages of the proceedings. The arbitrator
is required to keep any information relating to the dispute in strict confi-
dence. For instance, the arbitrator is required to conduct the oral hearing in
private and is mandated to keep information regarding any material sub-
mitted in confidence, unless the parties request otherwise. In addition, a
party who seeks to enforce an award is only required to apply to the High
Court for an order. Confidentiality can still be maintained at this stage,
since the Court will not go into the substantive issues that gave rise to the
arbitration proceedings or the award.

Interim measures and sanctioning powers

28 Interim measures by the courts

What interim measures may be ordered by courts before and
after arbitration proceedings have been initiated?

The Arbitration Act permits parties to request the High Court to order an
interim measure before or during arbitral proceedings.

The High Court may make an interim order for the taking and pres-
ervation of evidence or assets, or on issues affecting property rights that
are the subject of the proceedings, make an interim injunction or address
issues regarding the appointment of a receiver.

Under section 40 of the Arbitration Act, the High Court may also
determine any questions of law that arise in the course of the proceedings
if the Court is satisfied that the question substantially affects the rights of
the other party. The High Court is also entitled to make an order that any
question of law arising from an arbitration proceeding be referred to it for
determination. The exercise of this power is, however, subject to the agree-
ment of the parties. In addition, the arbitration law provides that, unless
the parties otherwise agree, an application to the High Court shall not
serve as a stay of the arbitral proceedings.

29 Interim measures by an emergency arbitrator

Does your domestic arbitration law or do the rules of the
domestic arbitration institutions mentioned above provide for
an emergency arbitrator prior to the constitution of the arbitral
tribunal?

No; domestic arbitration law does not contain any provisions for an emer-
gency arbitrator. However, the arbitration law provides that, where there is
asudden vacancy in the arbitral tribunal, the parties may agree on whether
and how the vacancy should be filled.

However, with regard to the National Labour Commission, where
a vacancy occurs in the number of arbitrators, the remaining arbitrators
may, with the consent of the parties, act despite the vacancy; failing that,
the party whose number of arbitrators is affected by the vacancy shall
appoint another arbitrator to fill the vacancy immediately; failing this, the
Commission shall appoint another arbitrator to fill the vacancy.

www.gettingthedealthrough.com

30 Interim measures by the arbitral tribunal

What interim measures may the arbitral tribunal order after
itis constituted? In which instances can security for costs be
ordered by an arbitral tribunal?

The arbitrator may, at the request of a party, grant any interim relief the
arbitrator considers necessary for the protection or preservation of prop-
erty. An interim relief may be in the form of an interim award, and the
arbitrator may require the payment of costs for such relief. The applicant is
required under the law to bear liability for the cost of granting the interim
relief.

31 Sanctioning powers of the arbitral tribunal

Pursuant to your domestic arbitration law or the rules of the
domestic arbitration institutions mentioned above, is the
arbitral tribunal competent to order sanctions against parties
or their counsel who use ‘guerrilla tactics’ in arbitration?

Once the arbitral tribunal is constituted and has adopted particular rules
for settling the dispute, the arbitral tribunal will derive its powers from
those rules. Section 31(2) of the Arbitration Act places an obligation on the
arbitral tribunal, subject to the other requirements of the Arbitration Act,
to conduct the arbitration so as to avoid unnecessary delay and expenses.
This section also allows the arbitral tribunal to adopt measures that will
expedite resolution of the dispute. The Arbitration Act further prescribes
that the arbitral tribunal has the power to decide on matters of procedure
and evidence subject to the rights of the parties. Thus, the arbitral tribunal,
for example, has the power to determine the manner in which witnesses
are examined.

Atthe Ghana Arbitration Centre, once the arbitral tribunal has adopted
the rules for settling the dispute, the arbitral tribunal may proceed if a party
attempts to delay the proceedings. However, this party must be notified of
the proceedings that took place in his or her absence.

Awards

32 Decisions by the arbitral tribunal

Failing party agreement, is it sufficient if decisions by the
arbitral tribunal are made by a majority of all its members or is
aunanimous vote required? What are the consequences for the
award if an arbitrator dissents?

The arbitrator is required to encourage the parties to resolve their differ-
ences during the proceedings. The law does not impose any requirement
that the decision of the arbitrators should be unanimous in the event that
the parties are unable to reach an agreement.

In rendering an award, it is sufficient if the decision of the arbitral tri-
bunal is made by a majority. The validity of the award is not impugned by a
dissenting opinion expressed by an arbitrator.

33 Dissenting opinions
How does your domestic arbitration law deal with dissenting
opinions?
In all cases in which a dissenting opinion is expressed by a member of an
arbitral tribunal, it will not count towards the final decision of the tribunal.

Where a unanimous decision cannot be reached, the decisive opinion is
that expressed by the majority.

34 Form and content requirements

What form and content requirements exist for an award?

The parties have the liberty to determine the form and content of the arbi-
tral award. In the absence of such an agreement, the award must satisfy the
following requirements:
- the award should be in writing;
the award should be signed by the arbitrator or the tribunal, as the case
may be;
the date and place where the award was made must be indicated; and
the reasons for the award must be indicated, unless the parties other-
wise agree not to.
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In the case of awards granted by a tribunal, the signature of the majority
shall be sufficient, provided that the reason for the omission of the signa-
tures of some of the arbitrators is stated.

35 Time limit for award

Does the award have to be rendered within a certain time limit
under your domestic arbitration law or under the rules of the
domestic arbitration institutions mentioned above?

The Arbitration Act has not set out any specific time frame for the delivery
of the award. However, it must be noted that the parties to an arbitration
proceeding expect to resolve their differences as quickly as possible. Thus,
the arbitration proceeding is expected to be conducted expeditiously and
the award handled within a reasonable time. What amounts to a reasona-
ble time is a question of fact to be determined on a case-by-case basis. Even
though the arbitration law does not specify the time limit for the delivery
of the award, it expressly prohibits the arbitrator from extending the time
limit agreed by the parties for the delivery of the award.

36 Date of award

For what time limits is the date of the award decisive and for
what time limits is the date of delivery of the award decisive?

The date of the delivery of the award and the date of its receipt by the par-
ties are significant for a number of reasons. The date of the delivery of
the award is relevant for purposes of adding to or correcting any clerical,
typographical, technical or computation of error in the award. This may be
effected either at the request of a party to the proceedings or at the instance
of the arbitrator within a period of 28 days after the delivery of the award.
The date of the receipt of the award by the parties is relevant for the pur-
poses of challenging its validity. A party who wishes to set aside an award is
required to submit his or her application to the High Court within a period
of three months from the date the party received or is notified of the award.

37 Typesof awards

What types of awards are possible and what types of relief may
the arbitral tribunal grant?

The law provides for three main types of awards: interim relief, settlement
before conclusion of arbitration and the final arbitral award.

With regard to interim relief, an arbitrator is permitted, at the request
of a party, to grant any interlocutory relief that he or she considers neces-
sary for the preservation or protection of property.

In addition, a reliefin the form of an award may be granted by an arbi-
trator where, in the course of a proceeding, the parties settle their dispute
before the arbitral award is given. An arbitrator may also deliver a final
award on the conclusion of an arbitration proceeding.

38 Termination of proceedings

By what other means than an award can proceedings be
terminated?

The arbitral proceedings may be terminated if:
the claimant withdraws the claim, unless the respondent objects
thereto and the arbitral tribunal recognises a legitimate interest on the
respondent’s part in obtaining a final settlement of the dispute;
the parties agree on the termination of the proceedings;
the arbitral tribunal finds that the continuation of the proceedings has
for any other reason become unnecessary or impossible; or
the parties have settled their dispute before the delivery of the final
award. In such circumstances, the law permits the arbitrator to termi-
nate the proceedings, and with the consent of the parties, record the
settlement in the form of an arbitral award on agreed terms.

39 Costallocation and recovery

How are the costs of the arbitral proceedings allocated in
awards? What costs are recoverable?

The assessment of the costs and expenses arising from an arbitration pro-
ceeding is done by the arbitrator. Parties are liable to bear equally all the
administrative costs arising from the proceedings, unless they agree to the
contrary. The parties are also required to pay for the services of their attor-
neys and any other statutory fees.

214

The law also provides that a party may, within 28 days after the date of
the determination of the amount of fees, apply to the appointing authority
or the court, upon notice to the other party and the arbitrators, for an order
adjusting the amount. Any excess payment made as a result of the adjust-
ment may be ordered to be repaid.

40 Interest

May interest be awarded for principal claims and for costs and
atwhat rate?

The Arbitration Act makes provision for the recovery of interest on prin-
cipal claims in appropriate circumstances. The mode of payment and the
rate of interest on any sum are determined by the arbitrator. In the case of
disputes relating to contracts, the arbitrator can grant the appropriate pre-
award or post-award relief at simple or compound interest under the terms
of the contract and the applicable law.

Proceedings subsequent to issuance of award

41 Interpretation and correction of awards

Does the arbitral tribunal have the power to correct or interpret
an award on its own or at the parties’ initiative? What time
limits apply?

The Arbitration Act grants the arbitrator the power to correct any clerical,
typographical, technical or computational error in the award, and to make
an additional award in respect of a claim presented to the arbitrator but
omitted from the award. Such corrections can be effected at the instance
of the arbitrator or at the request of a party, within 28 days of delivering an
award or such longer period as the parties may agree on, upon giving 14
days’ notice to the parties. The law is quite silent with respect to the power
of the tribunal to interpret the award.

42 Challenge of awards

How and on what grounds can awards be challenged and set
aside?

The validity of an award can be challenged on a number of grounds.
Among several others, the existence of any of the factors outlined below
can provide a basis for challenging the award:
apartytothe arbitration was under some form of disability or incapacity;
the law applicable to the arbitration agreement is not valid;
the applicant was not given notice of the appointment of the arbitrator
or of the proceedings, or was unable to present the applicant’s case;
the award deals with a dispute not within the scope of the arbitration
agreement or outside the agreement, except that the court shall not set
aside any part of the award that falls within the agreement;
there has been a failure to conform to the agreed procedure by the
parties;
the arbitrator has an interest in the subject matter of arbitration that
the arbitrator failed to disclose;
the subject matter of the dispute is not capable of settlement by arbi-
tration under the laws of Ghana; or
the award is in conflict with public policy.

A party who alleges that any of the above-stated factors have impugned the
credibility of the award is required to apply to the High Court to set aside
the award.

43 Levels of appeal

How many levels of appeal are there? How long does it
generally take until a challenge is decided at each level?
Approximately what costs are incurred at each level? How are
costs apportioned among the parties?

A party who wishes to set aside an arbitral award for any irregularity is
required to apply to the High Court. If the party is dissatisfied with the
ruling of the High Court, an appeal lies as of right to the Court of Appeal.
The Arbitration Act is silent on the costs to be incurred and the time
frame. The parties will be required to bear their own costs unless the court
decides otherwise. Regarding the time frame, it is quite difficult to deter-
mine beforehand how long it will take for a challenge to be decided at each
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level. It will depend largely on the number of cases to be decided by the
Court at each period.

44 Recognition and enforcement

What requirements exist for recognition and enforcement of
domestic and foreign awards, what grounds exist for refusing
recognition and enforcement, and what is the procedure?

An award will generally be recognised when it satisfies the requirements
of due process and natural justice. An award shall be enforced in the same
manner as a judgment or order of the High Court.

In order for a foreign award to be enforceable, it must satisfy the fol-
lowing requirements:

- the award was rendered by a competent authority under the laws of
the country where the award was made;

a reciprocal agreement exists between Ghana and the country in
which the award was made;

the award was made under the International Convention specified in
the First Schedule to the Arbitration Act;

+  the party has produced the original award or a certified copy thereof,
and the agreement pursuant to which the award was made or a duly
authenticated copy; and

+ there is no appeal pending against the award in any court under the
law applicable to the arbitration.

An award may not be enforced where it is shown that the arbitrator lacked
jurisdiction to make the award.

45 Enforcement of foreign awards

What is the attitude of domestic courts to the enforcement
of foreign awards set aside by the courts at the place of
arbitration?

The Arbitration Act clearly provides that a foreign arbitral award that has
been annulled (and by implication set aside) in the country in which it was
given cannot be enforced in Ghana, and the courts are likely to uphold this
provision.

46 Cost of enforcement

What costs are incurred in enforcing awards?

The Arbitration Act does not have express provisions dealing with the costs
of enforcing awards. However, it can be reasonably expected that the per-
son who seeks to enforce either a domestic or foreign award shall bear the
full costs associated with the enforcement.

Other

47 Judicial system influence

What dominant features of your judicial system might exert an
influence on an arbitrator from your country?

The legal system of Ghana follows the common law tradition. The various
rules pertaining to this system in the area of evidence and procedure will

provide the guiding framework for the conduct of arbitration in Ghana. An
arbitrator will therefore be required to follow and observe the general rules
of common law and equity in the discharge of his or responsibilities.

As a general rule, parties are required to appear in person or be repre-
sented by counsel during the arbitral proceedings. This does not preclude
the possibility of submitting a written statement in lieu of appearance
before the arbitrator or the tribunal.

In effect, the law provides a great deal of discretion to the parties
to decide the mode of submitting evidence for the consideration of the
arbitrator or the tribunal.

48 Professional or ethical rules applicable to counsel

Are specific professional or ethical rules applicable to counsel
in international arbitration in your country? Does best practice
in your country reflect (or contradict) the IBA Guidelines on
Party Representation in International Arbitration?

The Arbitration Act does not specify any specific professional or ethical
rules to be followed by counsel in international arbitration. However, gen-
erally, lawyers have an ethical duty to the court, the client and the legal pro-
fession. Under the Legal Profession (Professional Conduct and Etiquette)
Rules, 1969 (LI 623), a lawyer has a duty to behave with the utmost honesty
and with frankness when dealing with clients and the courts.

The Arbitration Act, provides in relevant part that a party may be rep-
resented by counsel or any other person chosen by the party. Also, where a
party intends to be represented at the arbitration proceedings, the person
is required to give at least seven days’ notice to the other party before the
commencement of the arbitration.

Although the Arbitration Act does not specifically state how a party’s
representative can be changed during the proceedings; largely the best
practice is that it is not advisable for the parties’ to change their representa-
tives once the proceedings has begun.

49 Regulation of activities

What particularities exist in your jurisdiction that a foreign
practitioner should be aware of ?

The Arbitration Act does not place any limitation on the participation of
foreigners in an arbitration proceeding. The parties to the arbitration are at
liberty to appoint a person without experience or qualifications relevant to
the subject of the dispute as an arbitrator.

However, a foreign practitioner must be conversant with the common
law system used in Ghana and the impact it has on arbitration practice
generally.

A foreign practitioner will also be required to obtain a resident and
work permit to engage in any form of employment. The practitioner is
further required to pay the appropriate taxes on the income obtained from
rendering professional services.

Apart from these general observations, a practitioner will not face any
other legal and administrative challenges in the discharge of his or her
responsibilities.
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